§334.3

(b) Restricted area. A defined water
area for the purpose of prohibiting or
limiting public access to the area. Re-
stricted areas generally provide secu-
rity for Government property and/or
protection to the public from the risks
of damage or injury arising from the
Government’s use of that area.

[568 FR 37607, July 12, 1993]

§334.3 Special policies.

(a) General. The general regulatory
policies stated in 33 CFR part 320 will
be followed as appropriate. In addition,
danger zone and restricted area regula-
tions shall provide for public access to
the area to the maximum extent prac-
ticable.

(b) Food fishing industry. The author-
ity to prescribe danger zone and re-
stricted area regulations must be exer-
cised so as not to unreasonably inter-
fere with or restrict the food fishing in-
dustry. Whenever the proposed estab-
lishment of a danger zone or restricted
area may affect fishing operations, the
District Engineer will consult with the
Regional Director, U.S. Fish and Wild-
life Service, Department of the Interior
and the Regional Director, National
Marine Fisheries Service, National
Oceanic & Atmospheric Administration
(NOAA).

(c) Temporary, occasional or intermit-
tent use. If the use of the water area is
desired for a short period of time, not
to exceed thirty days in duration, and
that planned operations can be con-
ducted safely without imposing unrea-
sonable restrictions on navigation, and
without promulgating restricted area
regulations in accordance with the reg-
ulations in this section, applicants
may be informed that formal regula-
tions are not required. Activities of
this type shall not reoccur more often
than biennially (every other year), un-
less danger zone/restricted area rules
are promulgated under this part. Prop-
er notices for mariners requesting that
vessels avoid the area will be issued by
the Agency requesting such use of the
water area, or if appropriate, by the
District Engineer, to all known inter-
ested persons. Copies will also be sent
to appropriate State agencies, the
Commandant, U.S. Coast Guard, Wash-
ington, DC 20590, and Director, Defense
Mapping Agency, Hydrographic Center,
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Washington, DC 20390, ATTN: Code NS
12. Notification to all parties and Agen-
cies shall be made at least two weeks
prior to the planned event, or earlier, if
required for distribution of Local No-
tice to Mariners by the Coast Guard.

[68 FR 37607, July 12, 1993]

§334.4 Establishment and amendment
procedures.

(a) Application. Any request for the
establishment, amendment or revoca-
tion of a danger zone or restricted area
must contain sufficient information for
the District Engineer to issue a public
notice, and as a minimum must con-
tain the following:

(1) Name, address and telephone num-
ber of requestor including the identity
of the command and DoD facility and
the identity of a point of contact with
phone number.

(2) Name of waterway and if a small
tributary, the name of a larger con-
necting waterbody.

(3) Name of closest city or town,
county/parish and state.

(4) Location of proposed or existing
danger zone or restricted area with a
map showing the location, if possible.

(5) A brief statement of the need for
the area, its intended use and detailed
description of the times, dates and ex-
tent of restriction.

(b) Public motice. (1) The Corps will
normally publish public notices and
FEDERAL REGISTER documents concur-
rently. Upon receipt of a request for
the establishment, amendment or rev-
ocation of a danger zone or restricted
area, the District Engineer should for-
ward a copy of the request with his/her
recommendation, a copy of the draft
public notice and a draft FEDERAL REG-
ISTER document to the Office of the
Chief of Engineers, ATTN: CECW-OR.
The Chief of Engineers will publish the
proposal in the FEDERAL REGISTER con-
current with the public notice issued
by the District Engineer.

(2) Content. The public notice and
FEDERAL REGISTER documents must in-
clude sufficient information to give a
clear understanding of the proposed ac-
tion and should include the following
items of information:

(i) Applicable statutory authority or
authorities; (40 Stat. 266; 33 U.S.C. 1)
and (40 Stat. 892; 33 U.S.C. 3)
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(ii) A reasonable comment period.
The public notice should fix a limiting
date within which comments will be re-
ceived, normally a period not less than
30 days after publication of the notice.

(iii) The address of the District Engi-
neer as the recipient of any comments
received.

(iv) The identity of the applicant/pro-
ponent;

(v) The name or title, address and
telephone number of the Corps em-
ployee from whom additional informa-
tion concerning the proposal may be
obtained;

(vi) The location of the proposed ac-
tivity accompanied by a map of suffi-
cient detail to show the boundaries of
the area(s) and its relationship to the
surrounding area.

(3) Distribution. Public notice will be
distributed in accordance with 33 CFR
325.3(d)(1). In addition to this general
distribution, public notices will be sent
to the following Agencies:

(i) The Federal Aviation Administra-
tion (FAA) where the use of airspace is
involved.

(ii) The Commander, Service Force,
U.S. Atlantic Fleet, if a proposed ac-
tion involves a danger zone off the U.S.
Atlantic coast.

(iii) Proposed danger zones on the
U.S. Pacific coast must be coordinated
with the applicable commands as fol-
lows:

Alaska, Oregon and Washington:
Commander, Naval Base, Seattle
California:
Commander, Naval Base, San Diego
Hawaii and Trust Territories:
Commander, Naval Base, Pearl Harbor

(c) Public hearing. The District Engi-
neer may conduct a public hearing in
accordance with 33 CFR part 327.

(d) Environmental documentation. The
District Engineer shall prepare envi-
ronmental documentation in accord-
ance with appendix B to 33 CFR part
325.

(e) District Engineer’s recommendation.
After closure of the comment period,
and upon completion of the District
Engineer’s review he/she shall forward
the case through channels to the Office
of the Chief of Engineers, ATTN:
CECW-OR with a recommendation of
whether or not the danger zone or re-
stricted area regulation should be pro-
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mulgated. The District Engineer shall
include a copy of environmental docu-
mentation prepared in accordance with
appendix B to 33 CFR part 325, the
record of any public hearings, if held, a
summary of any comments received
and a response thereto, and a draft of
the regulation as it is to appear in the
FEDERAL REGISTER.

(f) Final decision. The Chief of Engi-
neers will notify the District Engineer
of the final decision to either approve
or disapprove the regulations. The Dis-
trict Engineer will notify the appli-
cant/proponent and publish a public no-
tice of the final decision. Concurrent
with issuance of the public notice the
Office of the Chief of Engineers will
publish the final decision in the FED-
ERAL REGISTER and either withdraw the
proposed regulation or issue the final
regulation, as appropriate. The final
rule shall become effective no sooner
than 30 days after publication in the
FEDERAL REGISTER unless the Chief of
Engineers finds that sufficient cause
exists and publishes that rationale
with the regulations.

[568 FR 37608, July 12, 1993]

§334.5 Disestablishment of a danger
zone.

(a) Upon receipt of a request from
any agency for the disestablishment of
a danger zone, the District Engineer
shall notify that agency of its responsi-
bility for returning the area to a condi-
tion suitable for use by the public. The
agency must either certify that it has
not used the area for a purpose that re-
quires cleanup or that it has removed
all hazardous materials and munitions,
before the Corps will disestablish the
area. The agency will remain respon-
sible for the enforcement of the danger
zone regulations to prevent unauthor-
ized entry into the area until the area
is deemed safe for use by the public and
the area is disestablished by the Corps.

(b) Upon receipt of the certification
required in paragraph (a) of this sec-
tion, the District shall forward the re-
quest for disestablishment of the dan-
ger zone through channels to CECW-
OR, with its recommendations. Notice
of proposed rulemaking and public pro-
cedures as outlined in §334.4 are not
normally required before publication of
the final rule revoking a restricted
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